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:

gl:lstract: Marriage customs in Binjai, Pasaman Regency, differ from those in other areas. A
man is not permitted to marry a woman of the same ethnicity as his ex-wife. According to
Islamic law and Minangkabau customs, this prohibition on marriage limits a widower's
opportunity to marry a woman of his choice. The aim of this paper is to investigate the origin
and purpose of the marriage prohibition in Nagari Binjai, as well as the perspective of
Islamic law on this provision. Traditional leaders (datuak), religious leaders, and the
community provided the data for this study. Simultaneously, data was gathered via
interviews, which were then analyzed using descriptive methods. According to the findings,
the origin is the Nagari Binjai customary ancestors' agreement that a man who marries a
woman of the same ethnicity as his ex-wife is treated as a relative or referred to as the same
mother (samamak). Their marriage is expected to cause discord among tribe members,
effectively ending their relationship. According to Islamic law, this prohibition is classified as
"urf shahih" because the goal is to create "maslahah" among the local community, ie. to
maintain good relations between tribe members.

Keywords: marriage prohibition; a woman of the same ethnicity; custom
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Abstak: Aturan adat untuk menikah di Binjai Kabupaten Pasaman memiliki perbedaan
dengan daerah lainnya. Seorang laki-laki tidak boleh menikah dengan wanita yang sesuku
dengan mantan istrinya. Dilihat dari ketentuan hukum Islam dan adat Minangkabau secara
umum, larangan nikah ini sepertinya mempersempit kesempatan menikah bagi seorang duda
dengan seorang wanita pilihannya. Tulisan ini bertujuan untuk mengetahui latarbelakang dan
tujuan larangan perkawinan tersebut menurut adat di Nagari Binjai serta perspektif hukum
Islam terhadap ketentuan itu. Penelitian ini merupakan penelitian kualitatif dengan sumber
data berasal dari pemuka adat (datuak) dan tokoh agama serta masyarakat secara umum,
sedangkan pengumpulan data dilakukan dengan wawancara, kemudian dianalisis
menggunakan metode deskriptif. Hasil penelitian menunjukkan bahwa latarbelakang adanya
larangan menikahi wanita sasuku dengan mantan isteri karena atas kesepakatan para leluhur
adat Nagari Binjai menganggap bahwa seorang laki-laki yang melakukan pernikahan dengan
wanita yang memiliki suku sama dengan mantan isterinya sudah seperti kerabat atau
diistilahkan sudah samamak (satu mamak). Pernikahan mereka dikhawatirkan akan
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menimbulkan perselisihan dan dapat memutus hubungan silaturrahmi antar anggota suku.
Menurut perspektif hukum Islam, larangan tersebut dikategorikan sebagai ‘urf shahih, karena
tujuan yang hendak dicapai menghasilkan maslahah di kalangan masyarakat setempat, yaitu
menjaga hubungan baik antar anggota suku.

Kata Kunci: larangan menikah; wanita sesuku; adat

I. Introduction

Marriage rules in Islam are frequently modified by regional customs. Some religious customs
expand and complement religious laws, while others reduce religious requirements. In Nagari
Binjai, Tigo Nagari District, Pasaman Regen@, one type of customary provision that adds to
the conditions of marriage in Islam occurs. A woman of the same ethnicity as her ex-wife
may not marry a man who has previously divorced another woman'. When this customary
provision is linked to Islamic teachings about the prohibition of marriage, it is not supported
by explicit arguments in the Qur'an or hadiths of the Prophet SAW. There is no legal basis for
this provision, not even the “ijtihad” of the Ulama. In fact, these customary regulations have
been implemented up to this point and may not be violated by the community. If there is a
violation, the offender will be socially isolated (thrown out according to custom).

Several previous researchers have also researched marriage prohibitions under
customary law. Several scientific works, including those by Rahmat Hidayat?, Ferry Sandy”,
and Muhammad Fikrul Hanif*, investigate this ethnic marriage. From the standpoint of
Islamic law, these three studies demonstrate the prohibition of same-ethnic marriage in
Minangkabau and other areas associated with Minangkabau customs. Miftahur Rahmi et al.,’
Nugroho et al..® Ekawiyani et al’, M. Danil®, Abdul Manan and M. Ruzaifah’, and Febria R.
etal'’. The study is nearly identical to the previous three studies, which were on customary
considerations, customary sanctihs, and a review of Islamic law and positive law. The
author's research was not about a man marrying a woman from the same tribe as him but

! mlidi Dt. Mudo (Kepala Suku), “Interview” (Padang Tarantang, 2021).

2 Rahmat Hidayat, ‘Perkawinan Satu Suku dalam Masyarakat Minangkabau Menurut Pandangan Hukum
Islam (§ludi Kasus di Kecamatan Banuhampu Sumatera Barat)® (UIN Syarif Hidayatullah Jakarta, 2009).

3 Ferry Sandy, “Sanksi Adat Terhadap Perkawinan Sesuku Di Desa Tanjung Kecamatan Koto Kampar
Kabupaten Kampar Berdasarkan Ifffkum Adat Kampar” (Universitas Riau Pekanbaru, 2016).

* Muhammad Fikrul Hanif, ‘Tinjauan Hukum Keluarga Islam Terhadap Larangan Nikah Sesuku di Daerah
Sungai Rotan Kecamatan Ampek Angkek Kabupaten Agam Provinsi Sumatera Barat’ (UIN Sunan Gunung
Djati Bandung, 2018).

5 Miftahur Rahmi, Eva Fauziah, and Fahmi Fatwa Rosyadi, ‘Larangan Perkawinan Sesuku di Nagari
Bungo Tanjuang Kabupaten Tanah Datar Sumatera Barat Ditinjau dari UU No.l Tahun 1974 tentang
Perkav.ml', Bandung Conference Series: Islamic Family Law, vol. 2, no. | (2022), pp. 1-5.

 Irzak Yuliardy Nugroho and Suwandi Mufidah CH, ‘Pluralisme Hukum Dalam Tradisi Perkawinan
Sasuku Pada Masyarakat Minang’, Al-Manhaj: Journal of Indonesian Islamic Family Law, vol. 4, no. 1 (2022),
pp- 250

’ Dina Ekawiyani and Nurman Nurman, ‘Perkawinan Sasuku Dalam Perspektif Hukum Adat Di Nagari
Sago Salido’, JowmofCivic Education, vol. 3,no. 3 (2020), pp. 211-7.

8 M. Danil, ‘Larangan Perkawinan Sesuku dalam Masyarakat Canduang;(Tinjauan Kemaslahatan dalam
amm Islam)’, Jurnal AL-AHKAM, vol. X, no. 2 (2019, pp- 1-29,
hltps:fa)urual.uiuib.ac.idfjurualfindcx .php/alahkam/article/view/1857.

? Abdul Manan and Muhammad Ruzaipah, ‘Perkawinan Exogami Perspektif Undang-Undang Perkawinan;
Studi Kasus Di Desa Tanjung Pauh Kec. Singingi Hilir Kab. Kuantan Singingi Provinsi Riau’, Legitima Jurnal
Hukum Keluarga Iska. vol. 3, no. 1 (2021), pp. 147-59.

' R. Febria, B. Rini Heryanti, and Amri Panahatan Sihotang, ‘Kajian Hukum Perkawinan Adat Sesf#l Di
Masyarakat ~Minangkabau’, Semarang Law Review, vol. 3, no. 1 (2022), pp. 12-26,
https://journals2.usm.ac id/index .php/slr/article/view/4774.
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:
about the prohibition of a man marrying ?woman from the same tribe as his ex-wife. This
study differs significantly from previous studies.

This study aims to provide insight into the causes of the persistence of customary
provisions that forbid men from marrying women of the same ethnicity as their ex-wives. In
this study, two questions are raised. First, why are marriages of the same ethnicity (sasuku)
with ex-wives prohibited in Nagari Binjai, Tigo Nagari District, Pasaman Regency? And
what is the Islamic legal perspective on this prohibition? These two questions will direct the
writer to gather relevant data and discuss it to answer the questions outlined.

This article is based on arguments such as the fact that Islamic rules prohibiting women
from marrying men are clearly stated in QS al-Nisa, verse 23. The Prophet SAW's hadiths
have also provided additional explanations, such as the Prophet SAW's explanation that the
rules regarding prohibition (marriage) due to lineage are the same as those that apply to
breastfed people. Similarly, the prohibition against mixing a woman and her aunt (in a
polygamous marriage). In terms of the marriage prohibition in Nagari Binjai, none of them
adhere to the guidelines mentioned by Allah and His Messenger. Nonetheless, this rule has
persisted to the present day and is supported by all traditional leaders and local religious
people.

II. Research Methods

In this study, the researchers use field research with qualitative methods. Qualitative research
produces and analyzes des@Fiptive data, such as interview transcripts and observations. The
researchers also employ library research with a normative approach. The purp@3 of
normative legal research is to discover the truth that will be used as a building norm'". In this
case, the iffns of Islamic and positive law apply, as do the rules. According to Soerjono
Soekanto, legal research is a scientific activity based on specific methods, systematics, and
ideas that aim to study a particular law by analyzing it'>. The type of data gathered during the
research answers the questions posed by the problem as stated in the objectives'. The kind of
data used to support this research is qualitative data relating to the backgiff@ind of the
prohibition of marrying the same ethnicity with ex-wives in Nagari Binjai, Tigo Nagl
District, Pasaman Regency, West Sumatra Province, the impact of the prohibition, and the
view of Islanff§ law on the prohibition of marrying the same ethnicity with ex-wives in
Nagari Binjai, Tigo Nagari District, Pasaman Regency, West Sumatra Province.

The data for this study came from community leaders, clerics, and Nagari Binjai society
in general. In-depth interviews and observation were used to collect data. In-person and
telephone interviews were conducted about the problem under investigation. Observations are
made to learn about human behavior as it occurs in the real world™.

Following data collection, data analysis is performed in stages, beginning with data
identification and classification and progressing to deductive analysis, concluding general
knowledge whose truth has been recognized in specific conclusions. In this case, the
researcher describes various types of marriage prohibitions in Islam, as [ell as the
prohibition on marrying ex-wives of the same ethnicity in Nagari Binjai, Tigo Nagari
District, Pasaman Regency, West Sumatra Province. In addition, researchers use the
inductive method, which involves drawing broad conclusions from the specificity of the
tradition.

2
i %ukti Fajar Yulianto Achmad, Dualisme Penelitian Hukum Normatif dan Empiris, 4th edition
(Yogyakarta: Pustaka Pelajar, 2017), p. 33.
2 enudin Ali, Metode Penelitian Hukum (Jakarta: Sinar Grafika, 2010), p. 18.
' Cik Hasan Bisri, Penuntun Penyusunan Rencana Penelitian dan Penulisan Skripsi: Bidang Ilmu Agama
IslanfZRkarta: Raja Grafindo, 2001), p. 60.
*'S. Nasution, Metode Research(Penelitian limiah) (Jakarta: Bumi Aksara, 2007), p. 106.
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The Prohibition of Marriage in Islam

Marriage comes from the word nikah, the arabic (z'S3), which means gathering, and entering
3o each other, and is usually also interpreted as having sexual intercourse (wathi').
According to the terms of Islamic law, marriage is a contract that is stipulated by syara'to
allow men to have fun with women and to justify having fun between women and men's.
According to Hanafiyah scholars, marriage is a contract that intentionally functions
as "mut'ah"—a man can dominate a woman and all her limbs to gain pleasure and
satisfaction. Accordingly, the Syafi'iyah scholars define marriage as a contract using the
verb "zawj," which means to own. With marriage, a person can enjoy and get pleasure from
his partner. Malikiyah scholars say that marriage is a contract that contains the meaning
of mut'ah, to achieve satisfaction without requiring a price. The Hanabilah scholars say that
marriage is a contract that uses ‘nikah’or ‘tazwij’ to get pleasure. A man can get satisfaction
from a woman, and vice versa. In this sense, "ownership" means the right to own through a
marriage contract. Therefore, husband and ffijfe can benefit from each other to achieve living
in the household, which aims to form a family that is “sakinah”. “mawaddah”, and
“warahmah" in the world'®. Thus, in principle, there is no fundamental difference in the
definitions mentioned by the scholars above, which generally define marriage as a contract
(transaction) to obtain lawful “mut’'ah” (pleasure) between a man and a woman by
performing intercourse and other pleasurable acts.

However, not all women may be married to a man, who, in general, can be categorized
into two groups: "mahram muabbad" (perpetually forbidden) and "mahram muaqqat"
(temporarily forbidden to marry). The prohibition of "muabbad"” is caused by several things,
namely, bloodline relations, inbreeding, marital relations, and a "li'an" oath. Prohibition
because of lineage is mentioned by Allah SWT in QS al-Nisa's verse 23, where seven women
are forbidden to marry: mothers, daughters, sisters, 'awnmah (aunts from a
father), "khalah" (aunts from a mother), daughters of a brother, and daughters of a sister.
Related to marital relations (mushaharah), there are four forbidden kinds: mother-in-law,
stepdaughters, daughter-in-law, and stepmother (father's wife). A man is prohibited from
marrying his father's wife, even though he has not had intercourse or there is a husband and
wife relationship between the two!”. As for what is forbidden because breastfeeding is also
the same as being forbidden by the same lineage, namely breastfeeding, the mother of the
nursing mother, because she is also the grandmother of a child who has been breastfed, the
mother of the husband of the nursing mother (breastfeeding mother-in-law), because she is
the grandmother of a child who has already been breastfed. breastfed, nurse's sister, because
she is the aunt of the child being breastfed, sister of the nurse's husband, child of the nurse's
offspring, both from the side of the child who is male and from the daughter (grandchildren,
and their levels), because they are also breast brothers, as well as their children, and breast
sisters, either from the father's or nursing mother's side or from one of the parties only'®. At
least this is a general desc§ion of women who are forbidden to marry a man forever
according to the instructions contained in the Al-Qur’an and hadith.

The next category is the prohibition of marriage for a certain period (muaggat), where
several causes cause the prohibition of marriage. When the reason is no longer there, the
“haram” law is replaced with “halal” '. The temporary marriage prohibition applies to the
first case, in which two sisters (siblings) are married by a man simultaneously. The ban on

2 2
' Abdul Rahman Ghazaly, Figh Munakahat (Jakarta: Kencana, 2015), pp.?'.—B.
16 Mustofa Hasan,PengamﬂHukum Keluarga (Bandung: Pustaka Setia, 2011), p. 17.
7 Busyro Busyro et al., ‘Mahram for Women Hajj Pilgrims: Analysis of ‘illat and Development of
Mahralg/[eaning‘, Madania: Jurnal Kajian Keislaman, vol. 24, no. 2 (2020), pp. 155-70.
% BAyyid Sabiq. Figih Sunnah Kitab Ibadah Sepanjang Masa (Depok: Fathan Media Prima), p. 313.
9 Amir Syarifuddin, Hukum Perkawinan Islam di Indonesia, 10th edition (Jakarta: Kencana, 2006), p. 124.
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gathering two women in one ma§iage also applies to two related people, such as aunts and
nephews?. This prohibition is stated in the hadith of the Prophet, narrated by Bukhari
Muslim and Abu Hurairah. Second, a woman who is still married to another man is forbidden
to marry a man. Third, women in their "iddah" period, whether divorced or divorced dead,
according to Allah's word in Surah al-Baqarah verses 228 and 234 . It is forbidden to marry a
woman who is still someone else's wife, and it is also prohibited for her to marry a woman
who is in the 'iddah' period of her marriage to another man®'. Fourth, women who have been
divorced three times. It is forbidden for a woman who has been divorced three times to
remarry her ex-husband unless she has remarried to someone else until she has had sex, and
then she is divorced by the last husband, and her "iddah" period has ended. Based on the word
of Allah, Surah al-Baqarah verses 229-230. Fifth, women who are in "ihram", both "umrah
ihram" and "Hajj lhram", cannot be married. Sixth, polytheistic women are forbidden to
marry. Polytheistic women are those who worship deities other than Allah SWT?. Seventh,
marrying an adulteress, or marriage between a good man and a prostitute, or a good woman
and an adulteress man, is not permissible except after each repents®.

Prohibition of Marriage in Minangkabau Customary

Tribal and village exogamy systems are used in Minangkabau culture. People from the same
tribe in one Nagari cannot marry, and people from the same village cannot marry woman or
men in their village, even if their ethnicity is different. According to Shafra and Yulia Rahmi,
Minangkabau custom divides marriage prohibition into two types: ‘perkawinan pantang’
(incestuous marriage) and ‘perkawinan sumbang'. ‘Perkawinan pantang’ is not forbidden in
Islam, but the Minangkabau should avoid it**. According to Arisman, ‘perkawinan pantang’
may harm the kinship system, particularly for those who are blood-related through matrilineal
lineage within one clan or tribe, even if they do not have a genealogical relationship or are
not very close to each other. Same-ethnic marriage EEhot religiously forbidden, but only to
the extent of incest prescribed by custom®. What has been going on for a long time, is
consistent with matrilineal kinship history, and is still supported by the community®.

The application of 'perkawinan pantang' differs from oneregion to another in
Minangkabau. Even though people live in different regions with different headmen, most of
the Luhak 50 Koto and Luhak Tanah Datar still have restrictions on same-tribal marriage. In
general, the prohibition against marriage will be enforced as long as the genealogy of the
same tribe can still be traced during that time. Meanwhile, in some Luhak Agam, there is
already a tendency to relieve it. Same-ethnic marriages between Nagari (same tribe, but
different headman) are possible. Even in one Nagari, which initially came from the same
tribe, then developed due to the addition of members of the tribe with a new headman, it is
permissible to marry as long as they are not of the same blood or offspring. Several areas
apply stringent rules within the same Luhak. Even though they are different Nagari, they are
of the same ethnic group, so they are still not allowed to marry each other®”.

% M... Tihami and Sohari Sahrani, Figh Munakahat: Kajian Fikih Nikah Lengkap ., 3rd edition (Jakarta:

Rajawali Press, 2003), pp. 72-3.
abiq, Figih Sunnah Kitab Ibadah Sepanjang Masa, p. 325.

amir Syarifuddin, Garis-Garis Besar Figh (Jakarta: Kencana, 2003), pp. 1124.

' Hamid Sarong, Hukum Perkmvinms'fam di Indonesia, 3rd edition (Banda Aceh: Pena, 2010), p. 64.

* Shafra Shafra and Yulia Rahmi, ‘the Taboo of Preceding Sister in Marry: a Minangkabau Socio Culture
Ana]ysi AGENDA: Jurnal Analisis Gender dan Agama, vol. 3, no. 2 (2021), pp. 64-78.

> Arisman, “Mahram Dan Kawin Sesuku Dalam Kontcks Hukum Islam (Kajian Tematik Ayat-Ayat
Hukumﬂcluarga) Arisman,” JURIS (Jurnal Ilmiah Syariah) 17, no. 1 (2018): 47-61.

* Yaswirman, Hukum Keluarga: Karakteristik dan Prospek Dokirin Islam dan Adat dalam Masyarakat
Matrilineal Minangkabau (Jakarta: Raja Grafindo, 2013), p. 140.

2 Ihid., p. 142.
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While 'Perkawinan Sumbang'is carried out inappropriately or not well according to the
judgment of many people. So, 'Perkawinan Sumbang' is classified as an inappropriate act that
is not good according to society. The perpetrator can be called a person who has no shame or
is not civilized because he has committed an act that is not commendable and violates
customary norms. 'Perkawinan Sumbang' also affects family self-esteem. If one of them does
"Perkawinan Sumbang," the rest of the family is offended. It means that he has ignored 'raso
Jjo pareso' (sense of examining) and 'Yelerance raso'(sense of tolerance). 'Perkawinan
Sumbang' can be categorized as marrying someone who has been divorced by a close friend,
relative, or neighbor (other than those prohibited by religion), neighbors, marrying someone
who is already engaged to someone else (outside the engagement referred to by religion), or
marrying a sibling's son or daughter®®. Socially, the prohibition of 'Perkawinan
Sumbang' aims to maintain dynamics in daily social activity. People who do 'Perkawinan
Sumbang' are vsually the subject of conversation in society. In essence, "Perkawinan
Sumbang" focuses on maintaining integrity among relatives and residents*’. In addition, there
are other types of 'Perkawinan Sumbang,' namely marriages that are not permitted by
guardians and Mamak. According to Minangkabau custom, more than a guardian's
permission is required to obtain permission from Mamak.

According to Minangkabau custom, the sanctions for perpetrators of "Perkawinan
pantang" or "Perkawinan sumbang" do not break the marriage relationship because the
community realizes that Islam does not prohibit such marriages. But both are based on the
agreement of traditional leaders to be disposed of by custom, called "buang siri," meaning
that the perpetrators are not brought back and forth in the community or ostracized if their
mistakes have not been redeemed.Some were ordered to leave the village to avoid the
embarrassment of being slandered by the community as a social sanction. They may return
after the amnesty has been granted to apologize to the two clans. A traditional banquet with
livestock slaughtering should be held in honor of the Nagari leaders.

Custom (adat) in Islamic Law
Abdul Wahhab Khallaf defines "urf" as something known by many people that has become
their tradition, whether Eil words, deeds, or circumstances, to leave something (also called
"adat")*’. In discussing their position as one of the arguments for establishing syara, ushul
figh scholars distinguished between custom and 'urf. "Custom" is done repeatedly without
any rational relationship®!, or regional customs can coexist with Islamic law. According to
Badran, "urf" is anything that has been accustomed to and acknowledged by many people,
either in the form of words or actions, done repeatedly so that it remains in their souls and is
well accepted by their minds*?. According to Amir Syarifuddin, the words "adat" (custom)
and "urf" are "mutaradif” (synonyms). If the two words are combined in one sentence, such
as "hukum itu disasarkan kepada adat dan 'urf" (law is based on custom and 'urf), it does not
mean that these two words have different meanings, even though the conjunction "and" is
commonly used as a word that distinguishes between the two words. BeERlise the two words
"adat" (custom) and "wrf"have the same meaning, in this case, the word "urf"is a
reinforcement of the word "adat" (custom)*.

Jumhur fugaha' clings to "urf". But the most popular are Hanafiyah and Malikiyah.

ZBUA . Navis, Alam Takambang Jadi Guru (Jakarta: Gratifiti Pers, 1984), pp. 196-7.
» “hlis Awwali, Pelangi di Minangkabau (Padang: Lptik Unand, 2015), p. 51.
¥ Abdul Wahab Khalaf, llmu Ushul Figh, ed. by Moh. Zuhri dan Amhad Qarib (Semarang: Toha Putra
Group, 1994), p. 123.
3 Salma Salma and Burhanuddin Burhanuddin, ‘Kajian ‘Urf pada Tradisi Rompak Paga Di Luhak Lima
Puluh 131 Sumatera Barat’, Al-Thkam: Jurnal Hukum & Pranata Sosial, vol. 12, no. 2 (2018), pp. 315-42.
* Efok Jumantoro and Samsul Munir Amin, Kamus llmu Ushul Fikih (Jakarta: Amzah, 2009), pp. 334-5.
¥ Syarifuddin, Hukum Perkawinan Islam di Indonesia,p. 411.
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According to Wanto, Imam Shafi'i is also said to hold on to "urf" in fostering the laws of his
mazhab, which are “gadim” according to "urf" of the Iragis®* so that al-Qaradawi says
thatall schools of thought equally own "urf"and anyone who researches mazhab will
undoubtedly find his firmness against the "urf". According to him, "urf"is not a state of
"syara" itself. In general, "urf" is intended to maintain the welfare of mankind and support
the formation of laws and the interpretation of several "nash" (rulings sourced from the
Quran and the Sunnah). With "urf" specifically, the pronunciation that is 'amm (general) and
limited to the absolute. Because "urf" also sometimes becomes "qiyas," which is left behind.
Therefore, it is legal to enter into a wholesale contract if one is used to it according to "urf",
even though it is not valid according to “giyas” because the contract is for things that
are “ma'dum” (non-existent)*>. All scholars agree that "urf is valid as one syara," that is, "urf
that meets at least the criteria, namely, useful and acceptable by common sense, applies in
general and equally for people in the customary environment, or among the majority of its
citizens, "urf that existed (applied) at that time, not "urf that appeared later," and must not
contradict and neglect existing syara or conflict with certain principles." ** Harisuddin
emphasized that "urf" must be positioned as a legal product that can genuinely produce
benefits*’. However, a figh expert is prohibited from giving a fatwa (decision) with 'urf that is
contrary to the basis of the Shari'a, except in an emergency that requires him to decide a case
according to the basis of the Shari'a, in which case the law given is justified based on the
emergency and entering into rukhishah the stipulated on the path of ijtihad. Thus 'urf, which is
correct or does not violate the basis of syar'i, must be considered by mujtahids and judges in
deciding cases.

III. Result and Discussion
The Understanding of Marriage Prohibition of the same ethnicity (sasuku) with his
ex-wife
Before the researchers explains the background of the prohibition of marrying people of the
same ecthnicity (sasikit) to ex-wive, the researchers will first explain the meaning of
"sasuku." All descendants of the grandmother are vertically considered "Sasuku." According
to the mother's lineage, the tribe, or "sasuku," refers to all the grandmother's descendants. A
tribal leader heads the tribal group. A marriage of the same lineage is called 'sasuku'; for
example, a man from the Caniago tribe marries a woman from the Caniago tribe.

However, in Nagari Binjai, in addition to the prohibition on "sasiuku," the community
also recognizes the prohibition on "sasuku" with ex-wives. A widower is prohibited from
marrying a woman of the same tribe as his ex-wife (widow). This marriage prohibition only
occurs when a person has been married before and has been divorced. The prohibition on
marrying women of the same tribe as ex-wives is similar to the prohibition on “sasuku” that
society views them as still having family relations, even if a widow and a widower who are
willing to marry have different ethnicity or even "datuak”. Each "Nagari" has regulations that
apply to all its people, varying from region to region. Minangkabau traditional saying: “/ain
padang lain balalang, lain lubuak lain ikan, lain nagari lain adatnyo”. Likewise, the people
of Nagari Binjai have customary rules and prohibitions to obey, which may differ from other

* Adri Wanto, ‘Sharia, Two Sides of the Same Coin: The Contradictions between Sharia and Adat (Case
Studies of Minangkabau’s Matrilineal and Land Tenure System)’, Walisongo: Jurnal Penelitian Sosial
Keagamaan,vol.25,no. 1 (2017), pp. 1-40.

¥ Salman Abdullah, Sumber Hukum Islam (Permasalahan dan Fleksibilitasnya) (Jakarta: Sinar Grafindo,
1995), pp. 79-80.

% Endri Yenti et al., ‘A Set of Prayer Outfits as a Mahar? Discrimination against Women in the ‘Urf
Reality of the Archipelago’s Figh®, Al-Risalah, vol. 20, no. 1 (2020), pp. 17-29.

3 M. Noor Harisudin, *“Urf Sebagai Sumber Hukum Islam (Figh) Nusantara’, Al-Fikr Jurnal Pemikiran
Islam, vol. 20, no. 1 (2016), pp. 66—86, http://journal .uin-alauddin.ac.id/index php/alfikr/article/view/2311/2240.
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areas. For example, A ( a man) from the Tanjung tribe married B (a woman) from the
Caniago tribe, and then there was a divorce. Then A, who has the Tanjung ethnicity, wants to
marry C (another woman with the Caniago ethnicity), so this is a marriage that is prohibited
according to the custom of the Nagari Binjai because of the woman to be married is of the
same ethnicity as his ex-wife, namely both Caniago®®.

There are three forms of marriage in Minangkabau. First, marriage which is prohibited
according to religion and of course, it is also prohibited in custom. Such as the prohibition of
marriage due to blood ties, incest, and sexual relations (mushaharah). It is in accordance with
the Minangkabau philosophy which says: "adat basandi syara', syara' basandi Kitabullah".
Second, “Perkawinan Pantang” which means marriage of blood ties based on the matrilineal
system, such as “perkawinan sasuku”. Third, “Perkawinan sumbang”-marriages that are
prohibited by customary law and are considered not good according to the community's
views*. In this case, the prohibition against marrying a woman who has the same etnicity
with an ex-wive in Nagari Binjai is categorized as a “perkawinan sumbang”. It affects family
self-esteem, meaning that the offender no longer values “raso jo pareso” (sense of
examining) and “tenggangraso’ (tolerant).

The Background of Sasuku's Marriage Prohibition with Ex-Wife

According to Datuak Labiah, the background to the prohibition on marrying a sasuku with an
ex-wife in Nagari Binjai was based on an ancestral agreement made in a customary meeting.
Minangkabau has customs, and customary law considers that a man who marries a woman
with the same tribe as his ex-wife is a relative, or in terms of “samamak” (one mother), and
the prohibition of such a marriage is also for the benefit of social life. Katokanlah aia yang
kanai najis maka indak buliah digunokan untuak basuci, yang melatar belakangi syara’,
sedangkan kasus nikah semacam ko didasari oleh hukum adaik, kalau lah samamak
kamanakan buliah lo manikah, itu ibaraik sawah indak bapamatang” (say, water that is
unclean then it's not permissible used for purification, which is based on syara', while cases of
marriage of this kind are based on customary law, if one mamak and niece are allowed to
marry it is the same as a rice field without ripening)*’. According to Jamal Mirdat (a
community leader in Nagari Binjai), he only implements existing laws, not regulations that
have been made recently. The regulation was made so there would be no social gossip. If left
unchecked, an ethnic relative can eventually marry*' .

Young Datuak says that the background to the prohibition against marrying a woman of
the same ethnicity as an ex-wife is that the Minangkabau people know "raso jo
pareso”, which means that all actions have to be considered and checked before they are
carried out. Minangkabau people are influential in guarding their feelings of ethnic relatives,
which may cause conflict and damage sibling relations between them and badunsanak (those
with kinships). Another reason is due to cultural factors passed down from ancient times to
the gr’cscnt, forbidding a widower from marrying a widow with the same ethniciry as his ex-
wife™.

% a.ld(), Interview.

¥ Azmi, Adat dan Upacara Perkawinan Daerah Sumatera Barat, 2nd edition (Jakarta: Depdikbud RI,
1997), p. 34.

“ Asman Dt. Labiah (Ketua Kerapatan Adat Nagari), “Interview” (Binjai, 2021).

# Jamal Mirdat (anggota masyarakat), “Interview” (Binjai, 2021).

2 Mudo, Interview.
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The Impact of Marrying a Sasuku Woman with an Ex-Wife

A violation of one of the customary provisions or provisions of the Islamic religion in matters
of marriage will have severe consequences for life. It may even have long-term consequences
for offspring. Sanctions are punishments that every violator of the applicable provisions will
receive. Violating the established law is called a deviant act and creates an imbalance in
society. The goal of imposing sanctions is to deter offenders and provide lessons for those
who witness them so that the same mistakes are not repeated, thereby restoring imbalances in
certain societies.

To determine the sanctions for violating customary rules, violators must wait for a
decision from “Datuak Kaum™ made through deliberation. “Adat bajanjang naiak, batanggo
turun (tradition of ascending and descending ladders) ** which is a guideline for the
Minangkabau people to follow. The goal is all decisions that have been taken can be carried
out together because they result from joint deliberations. As the following Minangkabau
customary philosophy“naiak dari janjang nan di bawah, turun dari tanggo nan di ateh,
babilang dari raso, mangaji dari alif, kamanakan barajo ka mamak, mamak barajo ka
panghulu, panghulu barajo ka mufakat,mufakat barajo ka nan bana” (going up from the
bottom stairs, step down from the upper stairs, counting from the measure of taste, reciting
from the letter “Alif’, nephew learns from Mamak, Mamak learns from the head, the head
learns to reach a consensus, learns to the correct consensus, and what it stands alone
according to to flow and etiquette).

As a customary rule, men are not allowed to marry women of the same ethnicity as
their ex-wives. Men who marry “sasuku” (as it is called) with their ex-wives will face
sanctions; typical sanctions for violators are social and material.

a. Social Sanctions

Old people say "babuang puluih, utang indak dapek dibayia, doso indak dapek disambah"
(debts cannot be paid, and sins cannot be worshipped). It means "forever banished or
ostracized." Therefore, anyone who wants to do something should think before doing
it, "banyak yang lain, manga itu juo" (there are still many others, why does it have to be that
too)*. The social sanctions that will be received by violators who carry out this kind
of sasuku marriage with ex-wives are exiled within the clan or deported according to
custom. "Kalau lah dibuang sapanjang adat, carilah aia yang janiah, savak yang landai,
indak mungkin yang lah kito luahkan kito makan juo baliak" (if it has been thrown away
according to custom, look for clean water, gently sloping water, we can't eat what we have
vomited again), meaning that the social sanctions apply forever (babuang puluih), look for
another life out there®.

They will no longer be served and included in Minangkabau's everyday formal
activities or events in Nagari Binjai. For example, if the violator has a celebration (wedding,
death), all traditional stakeholders and the community will not attend. The sanction does not
affect the offender's family. "Sia mandi sia basah, sia malompek sia patah, Allah
mambarikan doso ka urang nan babuek doso, pemerintah manjatuahkan hukuman kapado
nan basalah" (who bathes gets wet, who jumps breaks, Allah gives sins to those who commit
sins, the government sentences the guilty). So according to customary law, "buruak sabatang
is chewed, buruak sawmpun is diungkah, mancaliak levels" (it's wrong to cut a piece of

4 Sansi (Bundo Kanduang), Interview (Binjai, 2021).
* Labiah, Interview.
* Ihid.
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wood, it's terrible to take a lump of it, depending on the amount). Holding a sasuku
marriage is considered as “buruak saumpun™.

According to Nuri, social sanctions are the most severe sanctions. Being ostracized is a
sign that the person concerned has violated tradition’’. However, according to Sansi, the
sanctions given to violators do not extend to marriage annulment because the community is
aware that such marriages are not prohibited in Islam*®. Hilman Hadikusuma says
communities following customary law do not recognize marriage annulment institutions. In
Minangkabau, if a marriage is considered immoral or contrary to custom, an annulment of the
marriage is not submitted, but a divorce is proposed*’. The social sanctions the perpetrators
receive are only temporary until the person concerned redeems them based on customary
deliberations in the form of an apology or a certain fine. Meanwhile, whether a marriage is
legal is still based on Islamic law*.

b. Material Sanctions

The material sanction for perpetrators who carry out marriage "sasuku" with their ex-wives is
that they will no longer receive the proceeds from "tanah pusako." “Sanksi materil harusnyo
maikuik” (material sanctions must follow), violators will no longer be able to get a share of
the property. Their children will get the property. The mother can't take the house, land, and
rice fields; their children will get them because these sanctions are only imposed on husbands
and wives who violate the customary rules, not on children or their families. If they do not
have children, the heirs will take over’'. Regarding marrying sasuku with ex-wives, violators
have no more opportunities to return to their people by apologizing or slaughtering a cow as
fines of customary law in general®?.

Perspective of Islamic Law Against the Prohibition of Marrying Sasuku Women with
Ex-Wives

Every region in Minangkabau cannot be separated from three elements of leadership:
“penghulu” (the chief), the "alim ulama" (scholars), and the "cadiak pandai" (the intellectual
people). These three elements work together to regulate a better life, both individually and in
society. The three aspects of leadership are called "tungku tigo sajarangan." The existence of
these three elements is known as "tali tigo sapilin" (three bundles of rope), namely, religion,
custom, and law (government) >3

The "Penghulu" (the chief) is a person who has a deep mind and good communication
skills (deep sense, soft speech). This means that the person who will become "Penghulu"
must be chosen by his people who are mature enough. A "Penghulu" must have good
manners, courtesy, hospitality, humility, and other good behavior. Because "Penghulu" will
be a role model for his people, he leads™. His task is to solve problems that may arise in
people's lives. If the issue concerns law and justice, then he must decide it. For example,
"maelo rambuik dalam tapuang atau mamalu ula dalam bania," which means that the chief's

* Ihid.

#1 Nuri (Bundo Kanduang), Interview (Padang Tarantang, 2021).

b si (Bundo Kanduang), Interview.

# Hilman Hadikusuma, Pengantar llmu Hukum Adat Indonesia, 2nd edition (Bandung: Mandar Maju,
2003[EE) 78.

* Yaswirman, Hukum Keluarga: Karakteristik dan Prospek Doktrin Islam dan Adat dalam Masyarakat
Matrilineal Minangkabau, p. 302.

3! Labiah, Interview.

2 Mudo, Interview.

3 Mirdat, Interview.

* Hakim Dt. Rang Kayo (tokoh masyarakat) Basa, Interview (Binjai, 2021).
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task is only to resolve the issue wisely and clear up the murky things and solve the tangled
ones, as it is known as "manjaniahkan nan karuah dan manyalasaikan nan kusuik." .

The Minangkabau people, especially in Nagari Binjai, have a marriage system that is
slightly different from most other areas in Indonesia. The Minangkabau people's marriage
system adheres to exogamy, which requires a pers@to find a mate outside the social
environment, among relatives, or in another place*®. The Minangkabau people's philosophy
of life is “adat bas@flli syarak, syarak basandi Kitabullah; syarak mangato dan adat
mamakai” (customs based on syarak, syarak based on the Al-Qur’an, syarak saying and
custom wearing). That is, custom and tradition must be under sharia based on the Al-Qur’an,
and what applies in the life of the Minangkabau people is sharia law®’. According to Naseh,
the application of sharia law means that the Minangkabau people no longer practice customs
that are not following Islamic law®®. The process towards “adat basandi syarak, syarak
basandi Kitabullah; syarak mangato and adat mamakai” can be seen from three things.
First, customary rules that do not align with or conflict with Islamic law (syarak) must be
eliminated or replaced with Islamic law (syarak). Second, traditional practices that do not
conflict with syara' are still used, but refined with syara’. Third, syara’ cannot replace regular
rules but is strengthened for several reasons®”.

No written regulation in Islamic law governs the prohibition against "sasuku" Marriage
with ex-wives; this prohibition only applies to the community or indigenous people, not to
customary law. Because the prohibition was enacted and enforced by traditional stakeholders,
Marriage is a sunnah, and every creature is subject to Allah SWT's laws. Assume it is against
Allah SWT's rules. In that case, he no longer applies Islamic law because it is impossible for
society to influence the essence of worship that has been regulgfed by religion®,

Marriage provisions in the Nagari Binjai community, Tigo Nagari District, Pasaman
Regency, West Sumatra Province, state conclusively that families who want to marry their
family members must be from a tribe not prohibited by Nagari Binjai customary rules. There
are two leg@flequirements in Islamic law for a marriage: the prospective bride is "halal" to be
married by a man who wants to make her his wife (the woman is not an illegitimate bride-to-
be, either because it is illegal to marry temporarily or permanently); and witnesses attend the
marriage contract. In conclusion, there are no explicit rules in Islamic law that say marriages
must be between people of different ethnicities with ex-wives.

The prohibition of marrying “sasuku” with ex-wives is to maintain social dynamics,
maintain the rules or oaths agreed upon by the ancestors, and maintain integrity among
relatives and fellow citizef§ to achieve social benefits in social life in Minangkabau,
especially in Nagari Binjai, Tigo Nagari District, Pasaman Regency, West Sumatra Province.
The ushul figh rule mentions "dar al-mafsid mugaddamah ala jalb al-mashalih"®* (leaving all
"mafsada" should take precedence over benefiting). This rule is the basis to strengthen the
prohibition on marrying sasuku with ex-wives because it can prevent disharmony in social
relations.

3 BRvwali, Pelangi di Minangkabau, p. 70.

% Yaswirman, Hukum Keluarga: Karakteristik dan Prospek Doktrin Islam dan Adat dalam Masyarakat
Matrilineal Minangkabau, p. 133.

3 Zelfdfl Wimra, “Reintegrasi Konsep Maqashid Syari’ Ah Dalam Adat Basandi Syara’, Syara’ Basandi
Kitabul"]umal Ilmu Syari’ah 15, no. 2 (2016): 191-200.

*# Ahmad Hanany Naseh, ‘Al-*Adah Muhakkamah Implikasi dan Aplikasinya Dalam Istinbath Hukum di
Indones,..’umai Ulumuddin, vol. 13, no. 1 (2013), pp. 12-22.

¥ Zuriati, Undang-Undang Minangkabau dalam Perspektif Sufi, 2nd edition (Padang: Fakultas Sastra
Unand, 2018), p. 118.

0 il'dill. Interview.

8 Abu Ishaq Al-Syatibi, Al-Muwafagat fi Ushul al-Syariah (Mesir: Maktabah al Tijariyah), p. 6.
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As is well known, "maslahah" is a good thing that can be accepted by common sense.
Accepted sense implies that everything done can be clearly understood and obeyed for logical
reasons. Every command of Allah SWT can logically comprehend. Whether the cause is
explained directly by Allah's word or not, Allah orders something because there is a benefit
for humans®. The benefits that will be generated in this case are divided into two categories.
Fll"it it can manifest miracles, goodness, and pleasure for humans, which is known as a:\‘-l-d'l

<l (bringing benefits). Those who do it feel the goodncqq and pleasure mmlcdlatcly, like a
thlrsty person who enjoys a refreshing drink. There is also something that is supposed to
happen later on that is not pleasant but rather unpleasant, such as someone getting malaria
and then being told to take a bitter pill. All of Allah SWT's commands apply to manifesting
goodness and benefits. Second, "maslahat" can protect humans from harm and evil, which is
referred o as wldalls 53 (rejecting damage). There is damage and ugliness that can be felt
immediately after committing a prohibited act. There is also something that is considered
pleasant while doing it, but you will feel the damage and ugliness afterward. Committing
adultery with a diseased prostitute, for example, or consumifig sweet drinks for diabetics®

According to the explanation above, a man marrying a woman of the same ethnicity as
his ex-wife is a forbidden marriage. The prohibition's goal is to benefit the members of the
community. It seeks to carry out the ancestors' oath or agreement. However, the prohibition
of these miffflages appears to contradict Islamic law because they are essentially permitted to
marry and there is no written verse in the Al-Qur'an or Hadith that prohibits or explains its
prohibition. Furthermore, the marriage has a negative impact on people's religious
relationships (silaturrahim) in Nagari Binjai. Then sanctions are imposed, both social and
material, that appear to be severe, but they are intended to save many people—the community
members' association.

Based on the explanation above, it is reasonable to infer that the Nagari Binjai
community's prohibition on marrying "sasuku" with ex-wives is classified as "urf shahih" and
can be accepted by Islamic law because there are no provisions that contradict. The
prohibition does not mean that it is forbidden. In fact, it is intended to preserve something of
greater importance, namely the relationship of community members in that area.

IV. Closing

The study's find{flgs indicate that the prohibition on marrying a "sasuku" with an ex-wife
originated from the Nagari Binjai traditional ancestors' agreement that a man marries a
woman of the same ethnicity as his ex-wife is like a relative (samamak). Their marriage will
cause discord and may even break the tribe's relationship (silaturrahmi). Adding rules to one
of the conditions for customary marriage is intended to preserve community unity while not
interfering with religious requirements. According to Islamic law, this prohibition is
categorized as "urf shahih," because the goal is to produce "maslahah" among the local
community to maintain good relations between tribe members.
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